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TA B L E  O F  C O N T E N T S 

C h a p t e r  1
The new Criminal Code impaired driving regime

1 Why is December 18, 2018, an important date in the world of impaired 
driving investigations? 31

2 What are some of the new terms I need to know? 31

a. Conveyance 31

b. Operate 31

c. The presumption of operation 31

d. Approved drug screening equipment (ADSE) 31

3 What are the new offences? 32

a. Operation of a conveyance while impaired to any degree by 
alcohol, drugs, or both 32

b. Having a blood alcohol content of 80 mg/100 ml or more within 
2 hours of operation   32

c. Having a prohibited blood drug content within two hours of 
operation 33

d. Having a prohibited blood alcohol content and blood drug 
content within two hours of operation 34

e. Committing any of the above offences and causing death or 
bodily harm 35

f. Having a low blood drug concentration  35

g. Failure or refusal to comply 35

4 What are some changes to the rules concerning investigative 
techniques? 35

a. Mandatory alcohol screening 35

b. Roadside approved drug screening equipment demand 36

c. Roadside statements 36

d. Blood demands 37

e. Warrants for blood samples 38
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C h a p t e r  2
Report writing and police notes

1 Do prosecutors prefer a narrative or check sheet? 39

2 How thorough does my report need to be? 39

3 Omissions 41

4 Report writing style 46

5 Words to avoid  47

6 Choosing words carefully 47

7 Highlight your experience 47

8 Never forward a “half-baked” report 48

9 Be consistent 48

10 Disclose 48

11 Timely preparation and submission of your report 49

12 Never stop taking notes 50

13 If you are present, take notes 51

14 Using audio video recorder 52

15 Track changes 53

16 Make your notes legible 53

17 If you are approximating, say so 53

18 Use the same watch 53

19 Account for delays 54

C h a p t e r  3
The hunt

1 How can I find an impaired driver? 55

2 Can police allow an impaired driver to drive away before stopping him? 55

3 Why is the hunt important? 56
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C h a p t e r  4
The stop

1 How do I establish operation? 57

2 What grounds do I need to stop a vehicle? 57

3 Does the vehicle have to be on a public road or highway? 59

4 What is a motor vehicle? 59

5 Observations before and during the stop 60

6 Do not ask the suspect to move his vehicle 61

7 Do not rush to get the suspect back into his vehicle 61

8 Can I open the vehicle door when I approach the driver? 61

9 Observations regarding operation 61

10 Why should I try to get a statement from the suspect in a care or 
control case? 64

11 Can a person be found to be operating a conveyance while having sex? 64

12 Can more than one person operate a conveyance? 64

13 What authority do I have to enter onto private property for an 
impaired investigation? 64

14 What time was the suspect operating the vehicle? 68

15 Determining the time of care or control at a crash 68

C h a p t e r  5
Interview witnesses

1 Obtain statements from passengers and other witnesses 71

2 Record your observations of the passenger(s) 72

3 Unable to locate a witness 72
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C h a p t e r  6
Identify the driver

1 How can I identify the driver at a crash? 73

2 Photo identification 73

3 Can I take a photograph of the suspect at the roadside? 74

4 Make a note of the suspect’s descriptors 74

5 What if I can’t identify the accused at court? 74

6 Speculating that an unidentified driver escaped the accident scene? 75

C h a p t e r  7
Advising about the purpose of the detention section 10(a)

1 When is a person detained? 77

2 How soon after stopping/detaining the suspect do I have to advise the 
suspect of the reasons for the detention? 79

3 Advising about the purpose of the detention section 10(a) 79

4 Can I delay compliance with 10(a) for safety reasons? 80

5 Do I have to tell the driver all of my reasons for stopping him? 81

6 How do I tell the driver the reasons for the stop? 81

7 What if there is no compliance with 10(a)? 82

8 What if I learn that someone has died or sustained bodily harm? 82

9 Do I have to tell the suspect about his right to silence? 82

C h a p t e r  8
Advising about rights to counsel at the initial stages of the 

investigation section 10(b)

1 Do I have to immediately advise the driver about her 10(b) rights?  83

2 What good is evidence gathered before 10(b)? 83

3 If I already know the suspect is impaired before stopping the vehicle, 
can I still delay giving her 10(b)? 84
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4 What do I need to do to comply with the Youth Criminal Justice Act? 84

5 Does the driver have to answer my questions regarding impairment? 85

6 Did the car, or the driver, cause the problem driving? 85

7 Can you ask again after access to counsel? 85

C h a p t e r  9
Observations of the driver

1 Why is it essential to make passive observations? 87

2 When can I ask the suspect to exit the vehicle? 89

3 Do not stop recording your observations 90

4 What should I be looking for? 90

5 Be descriptive 94

6 Record other observations beyond indicia of impairment 94

7 Record observations consistent with sobriety 94

8 Does the driver look different when sober? 94

9 What are the innocent explanations for this drunken appearance? 95

C h a p t e r  1 0
Physical coordination tests

1 Codified physical coordination tests versus non-codified sobriety tests 97

2 When can I demand the suspect to perform physical coordination tests? 98

3 Exercise caution in proceeding with non-standardized tests 98

4 Physical coordination/sobriety tests and 10(b) 99

5 Do I need to conduct the tests? 99

6 How do I know if I have a reasonable suspicion that the suspect is 
impaired by a drug? 100

7 Do I have to be trained to conduct physical coordination and sobriety 
tests? 100

8 If I am not trained, can I have another officer conduct the tests for me? 100
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9 What are the time limits to conduct physical coordination tests? 101

10 Can I ask the suspect to blow in my face? 101

11 Do I need to get the suspect’s consent before asking her to blow in my 
face or perform other non-codified sobriety tests? 102

12 What do I put in my report? 102

13 How are physical coordination tests challenged?  102

14 Can I move the suspect to a better environment before conducting the 
tests? 104

15 No demeaning tests 104

16 Keep careful notes 105

C h a p t e r  1 1
Approved screening device (ASD)

1 Mandatory alcohol screening 107

2 Are there any devices similar to an ASD that I can use for drugs? 107

3 Can the ASD be used too often? 108

4 What use can be made of a ‘fail’ result on the ASD? 109

5 Do I need to be qualified to operate the ASD? 109

6 Is the ASD properly calibrated and do you know how to use it properly? 110

7 What does a ‘fail’ on the ASD mean? 112

8 When can I make an ASD demand? 112

9 How do I know if I have met the reasonable suspicion threshold? 113

10 If the suspect is a young person, can I rely on roadside admissions in 
forming my suspicion? 119

11 Can I ask the suspect to step out of the vehicle to isolate the odour? 119

12 How soon must I make an ASD demand and conduct the test? 120

13 Unreasonable delays in conducting the ASD test 124

14 Delay waiting for a device 124

15 Can I demand the suspect come to my police car or take him to the 
police station or another locale to provide a sample for an ASD? 128
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16 Can I put the accused in the police car and do a pat-down search 
before conducting the test? 128

17 Can I handcuff the suspect during the search? 129

18 What if the suspect has a cell phone, am I obliged to let him contact 
counsel even if there are no delays in administering the ASD test? 129

19 What if I mistakenly inform the suspect about his section 10(b) rights 
before administering the test? 129

20 Does the suspect have a right to retain and instruct counsel before 
being required to comply with an ASD demand where he has been 
arrested for an unrelated offence and informed of 10(b)? 130

21 If the delay is necessary to allow mouth alcohol to dissipate, do I need 
to inform the suspect of 10(b)? 130

22 When do I have to wait 15 minutes before administering the ASD test? 131

23 When do I need to make inquiries regarding the presence of mouth 
alcohol? 132

24 What if I am unsure whether I should wait 15 minutes? 133

25 What if I find evidence of possible recent consumption after the 
suspect has failed the ASD? 134

26 Should I ask the suspect if he understands the demand? 135

27 Can I paraphrase the ASD demand for the suspect? 136

28 What should I say about the demand and ASD in my report? 136

29 What if I am asked by another officer to conduct the ASD test? 137

30 Can I demand physical coordination, ASD and ADSE tests? 138

31 Can I conduct ASD or physical coordination tests if I already have the 
grounds to make a breath demand? 139

32 How do I know whether the suspect has refused? 139

33 What if the suspect refuses to comply with the demand but then 
changes his mind? 140

34 What if the suspect offers to provide a sample for the breath testing 
instrument rather than the ASD? 141

35 What if I know the suspect is manufacturing burps to avoid providing 
a sample? 141

36 What if the suspect says that he will not provide a sample unless he 
speaks to counsel? 142
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37 Do I have to warn the suspect about the consequences of failing or 
refusing to comply with an ASD demand? 143

38 What type of evidence should I be gathering for a refusal or failure to 
provide a suitable sample? 144

39 What should I do with the mouthpiece? 145

40 What if the suspect will not say whether he will blow? 146

41 What if the suspect refuses to exit his vehicle to comply with an ASD 
test? 146

42 Can I rely on a refusal or failure to provide an adequate sample as 
grounds for a breath demand? 147

43 Can I release the accused at the roadside if he refuses or fails to 
provide an ASD sample? 147

44 Can I rely solely on a fail reading on an ASD as grounds for a breath 
demand? 148

45 Why do I need to know the name and model number of the ASD that I 
used? 148

46 Can I change my mind after making an ASD demand? 148

47 Do I need to check the temperature on the ASD? 148

48 Do I need to take more than one sample? 148

C h a p t e r  1 2
Arrest or detain

1 Do I arrest or detain the suspect? 149

2 What if I have reasonable grounds to believe the suspect has 
committed impaired or dangerous operation, causing death? 150

3 When giving 10(a) rights, how precisely must I explain the reasons for 
the detention? 150

4 Can I handcuff the suspect? 151
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C h a p t e r  1 3
Searching the suspect and the vehicle

1 What are my powers to search the suspect or his vehicle when I detain 
versus when I arrest? 153

2 Are there other ways/search powers to get inside the vehicle? 154

3 Should I arrest to gain greater powers to search? 157

4 Who should search? 157

5 What if liquor is found during the search? 157

6 What should I be looking for? 158

7 Why is searching important? 158

C h a p t e r  1 4
Right to counsel section 10(b) upon forming your opinion

1 When do I inform the suspect of the right to counsel? 159

2 What comes first: the Charter or the demand? 159

3 Does the suspect understand his rights? 161

4 What if the suspect refuses to respond to my question about whether 
she understands her rights? 164

5 Do I have to ask the suspect whether or not he wants to speak to a 
lawyer? 164

6 Do I have to get a ‘yes’ or ‘no’ answer? 165

7 How long can the suspect take in deciding whether to contact counsel? 167

8 What if the suspect asks me whether or not she should call a lawyer? 167

9 What if the suspect asks me why he should call a lawyer? 168

10 What if the suspect tells me at the roadside that he does not want to 
talk to a lawyer, do I have to ask him again at the police station? 168

11 If the suspect says he would like to call a lawyer, do I still have to finish 
reading him his right to counsel? 169

12 How soon do I have to provide access to counsel? 169

13 What if the suspect is a lawyer or police officer? 171
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14 What if the suspect is a young person (under 18)? 171

15 What if the suspect’s jeopardy changes? 171

16 Do I re-Charter upon refusal? 171

17 What if the suspect interrupts me while I am advising of s. 10(b)? 172

18 Do I have to give the accused another opportunity to speak to counsel 
if I decide to proceed with a blood instead of a breath demand? 172

19 Can I delay giving the suspect his right to counsel for officer safety 
reasons? 172

C h a p t e r  1 5
The breath demand

1 How soon must I form my grounds? 173

2 Can I make a breath demand when I believe the suspect is impaired by 
drugs? 173

3 What opinion do I have to form before making a breath demand? 173

4 How do I know if I have reasonable grounds for my opinion? 174

5 Can a refusal to provide an ASD sample be grounds for a breath 
demand? 180

6 Can I rely on what I have been told by another officer or a civilian 
about the suspect? 180

7 Can I get another officer to make the breath demand? 181

8 What if the information I relied upon turns out to be wrong? 181

9 When do I have to make the demand? 181

10 Do I have to make the demand within three hours? 184

11 What wording do I use in making the demand? 184

12 Should I ask the suspect if he is willing to provide a sample? 185

13 What if the suspect changes her mind and decides to provide samples? 185

14 If the suspect refuses to provide a sample at the roadside, should I give 
her another demand at the police station? 186

15 If the suspect refuses at the roadside, can I release her, or do I need to 
take her back to the police station? 186
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16 What if the suspect is silent in response to the demand? 186

17 What if the suspect is not sure whether she is willing to blow? 187

18 What if the suspect refuses a breath sample but offers a blood sample? 187

19 Can someone else refuse on behalf of the suspect? 187

20 Do I have to warn the suspect about the consequences of failing or 
refusing to provide a breath sample? 188

21 If I do warn the suspect about the consequences, do I have to give her 
another opportunity to comply? 189

22 Is it a good idea to ask the suspect why she is refusing? 189

23 What if I switch from a breath to a blood demand? 189

24 What are some excuses/defences for failing or refusing to provide a 
breath sample? 189

25 What if I believe the suspect’s excuse that because of health problems, 
she is unable to provide a breath sample? 192

26 Are statements that the accused made before the demand admissible 
to prove the commission of a refusal? 192

27 What if I forget to make the demand or make the wrong demand? 192

28 Can a police officer rely on a suspect’s criminal record as part of her 
grounds? 193

C h a p t e r  1 6
Blood demands

1 What if a suspect is incapable of providing a breath sample? 195

2 Are there time limits in forming my grounds to make a blood demand? 195

3 Can I make a blood demand even if the accused is capable of providing 
breath? 195

4 Who can take a blood sample? 196
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C h a p t e r  1 7
Evaluation officer (DRE) demand

1 Are there any time limits for forming the demand? 197

2 What is a drug evaluation demand? 197

3 Who is an evaluation officer? 197

4 What opinion must I form before making an evaluation demand? 197

5 When can I make the evaluation demand? 198

6 Can I make both a breath and evaluation demand? 198

7 When must the evaluation be conducted? 198

8 What tests can the evaluation officer conduct? 199

9 Can an evaluating officer make any further demands? 199

10 If a further demand for breath, urine or oral fluid is made, is the 
accused entitled to be informed of his right to counsel again? 200

11 Does the suspect have to answer the questions of the evaluation officer? 200

12 Is it an offence not to submit to an evaluation officer’s demand? 200

13 Where can I find more helpful information on drug recognition tests? 200

C h a p t e r  1 8
Samples or evaluation must be taken or done as soon as 

practicable

1 What is the rush to get the suspect to the police station? 201

2 What kinds of delays in getting the suspect to the police station will 
the courts tolerate? 201

3 Is it okay to make notes before departing the scene? 206

4 Can I complete statutory paperwork before departing the scene? 207

5 What kind of delays at the police station will the courts tolerate? 207
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C h a p t e r  1 9
Exercising rights to counsel - section 10(b)

1 What is meant by counsel, duty counsel, or legal aid? 211

2 Does the suspect have the right to call any lawyer he wants? 211

3 Do I have to tell the suspect about his right to choose which lawyer to 
call? 211

4 What must I do if the suspect wants to call a lawyer? 214

5 What if I get an answering machine or service? 217

6 How long do I have to wait for the lawyer to call back? 219

7 Can I suggest to the suspect that he consider calling legal aid or 
another lawyer if a message has been left for his lawyer to call back? 220

8 If the suspect agrees to speak to legal aid or another lawyer, do I still 
have to wait for his lawyer of choice to call back? 220

9 What if the suspect does not want to speak to counsel? 222

10 What if the suspect asks me if he should contact a lawyer? 222

11 What if the suspect remains indecisive? 223

12 When can I suspend the suspect’s right to call a lawyer? 223

13 What if the suspect falls asleep while he is trying to exercise his right 
to counsel? 225

14 What if the suspect changes his mind about speaking with counsel? 226

15 Is the suspect entitled to speak to counsel after having waived his right 
to speak to counsel? 228

16 What if the suspect wants to contact counsel more than once? 228

17 Do I have to ask the suspect whether he was able to speak with counsel? 229

18 Should I ask the suspect whether or not he was satisfied with the 
advice given? 230

19 What if it appears as though the suspect misunderstood the lawyer’s 
advice or I think his lawyer gave him poor advice? 231

20 If the suspect’s counsel wants to ask me questions about the 
investigation, do I have to answer? 232

21 What if the suspect tells me he wants to call a family member or friend? 232
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22 What if the suspect wants to contact a non-lawyer for advice? 233

23 What do defence lawyers tell the suspect when he calls? 235

24 Does the call have to be private? What about in a hospital setting? 235

25 Is privacy more important than safety? 236

26 Can the suspect waive the right to privacy? 236

27 Does the right to privacy extend to the making of the call to the lawyer 
or another party to locate a lawyer? 237

28 If the suspect refuses to provide a breath sample, do I have to re-
Charter? 237

29 What if the suspect hands me a ‘rights’ card? 237

30 What if I forget to read section 10(b)? 238

31 What if the suspect demands to have his counsel present at the police 
station? 238

32 Can I question the suspect even though she has told me that her lawyer 
told her not to say anything? 238

33 What if the suspect wants a cell phone left in the vehicle at the scene 
to get a lawyer’s name? 238

34 What if the suspect wants to call a lawyer from the scene? 239

C h a p t e r  2 0
Presentation to the breath technician

1 Are there any time limits for taking the samples?  241

2 The samples must be taken as soon as practicable 242

3 What is an observation period? 242

4 The Criminal Code does not require an observation period for the 
sample to be admissible, so why do I need to do it? 242

5 How much time must there be between samples? 243

6 If I have already watched the suspect for a while, do I need to start a 
new observation period? 244

7 What should I do while I conduct the observation period? 244
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8 Can I conduct sobriety tests or take a statement from the suspect once 
she has exercised her right to counsel? 245

9 Why should I ask the suspect how much she weighs? 246

10 If I decide to interview the suspect at the police station, do I need to 
re-Charter and re-caution her? 246

11 If I am a qualified technician, can I conduct my tests? 247

12 Why should I care what the time is on the breath testing instrument? 248

13 Can I relax during the breath tests? 248

14 Should the breath technician make a demand on the suspect? 249

15 What if the suspect looks drunk but does not blow 80? 249

16 What if the suspect demands to use an inhaler before providing a 
sample? 250

17 What if the suspect asks to see the readings? 250

18 If either a qualified technician or a working breath testing instrument 
is not available, can I demand a blood sample? 250

19 The certificate of the qualified technician must be signed by the 
qualified technician 251

20 What if the suspect fails to provide an adequate sample? 251

21 Unwrap the mouthpiece from its packaging in front of the suspect 251

22 Is the technician required to record the readings of aborted samples? 251

23 If the second sample is aborted, does the technician have to wait a 
further 15 minutes? 252

24 What if only one sample is obtained or the samples are less than 15 
minutes apart? 252

25 Will the certificate of qualified technician be admissible if the 
qualified technician has allowed his provincial certification to lapse? 252

26 What are some essential phrases to remember when I testify in my 
capacity as a qualified breath technician? 253

27 Does the Crown need to call an expert where the technician uses the 
“no volume” key? 254

28 Does the failure to do a self-test on the intoxilyzer equate to operating 
error? 254
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C h a p t e r  2 1
Service of the Certificate and Notice to Seek Greater 

Punishment

1 Why do I need to serve an accurate copy of the Certificate on the 
accused? 255

2 What do I need to do to satisfy the court that I served an accurate copy? 255

3 What does ‘service’ mean? 257

4 If the accused is still drunk, can I serve the Certificate on her? 257

5 What if the accused does not understand English? 258

6 Can I serve the Certificate on someone else? 258

7 Do I have to fill out the Statement of Service? 258

8 Are there any special requirements if I am asked to serve the 
Certificate on behalf of the primary investigator? 258

9 Can I put my initials on the Certificate that I serve the suspect? 259

10 What if I forget to sign the Notice of Intention to Produce? 259

11 What if I notice an error on the Certificate? 259

12 What will the defence ask me about serving the Certificate? 260

13 Why should I serve a Notice to Seek Greater Punishment? 260

14 When should I serve the Notice to Seek Greater Punishment? 261

15 Should I tell the judge that I served the Notice to Seek Greater 
Punishment? 261

16 Is the Notice to Seek Greater Punishment properly worded? 261

17 Do I need to serve Notice to Seek Greater Punishment if I am seeking 
greater punishment under provincial legislation? 262

18 Should I attach an affidavit attesting to the service of the Notice to 
Seek Greater Punishment? 262

19 Can I serve the Notice to Seek Greater Punishment on counsel? 262

20 What if the original Certificate of Qualified Technician is lost? 262

21 Should I prepare and serve a new certificate if the offence occurred 
before December 2018?  262
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C h a p t e r  2 2
Fingerprinting

1 When should I fingerprint the accused? 263

2 Why is it essential to get fingerprints? 263

C h a p t e r  2 3
Locked up until safe post-investigative detention

1 Can I keep the accused in custody until he sobers up? 265

2 Can I lock a person up until she is safe if I have only detained and not 
arrested her? 267

3 What if the suspect expresses a desire to get a blood sample at the 
hospital? 267

4 If I keep the accused in custody until safe, what do I need to do before 
going off shift? 268

5 If I am tasked with releasing the accused in the morning, what should I 
be doing? 268

6 Can I hold the accused for a show cause hearing? 268

7 If I decide to lodge a person in cells until it is safe to release her, should 
I conduct a strip search? 269

8 Does a finding of arbitrary detention always result in a stay of 
proceedings? 270

C h a p t e r  2 4
Releasing the accused

1 What if the accused refuses to sign the release document? 271

2 Can I keep the accused in custody while I finish my notes or prepare 
my prosecution report? 271

3 Can I continue to detain the suspect to obtain a statement? 271

4 What form of release document should I use? 271
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C h a p t e r  2 5
The investigation is never over

1 What should I ask the suspect about the offence? 273

2 Should I make observations of the sober accused? 274

3 Who are the witnesses? 275

4 Why do I need maps, photos or videos? 276

5 Do I need the suspect’s driving record/abstract? 278

C h a p t e r  2 6
Charges and forfeiture

1 Can I issue violation tickets if I intend to proceed with an impaired 
driving charge? 279

2 If the prosecutor refuses to prosecute an impaired driving charge, 
can I proceed with a violation ticket for driving without due care and 
attention? 279

3 Can the accused’s vehicle be forfeited as offence-related property? 279

4 Can I charge both impaired driving and dangerous driving? 280

C h a p t e r  2 7
Proof of BAC and BDC

1 How does the prosecution establish the accused`s blood alcohol 
content within 2 hours of operation? 281

2 Does the new legislation change the law concerning presumptions in 
DRE cases? 282

3 What approved instrument documents have to be disclosed? 283

4 Cross-examination of the qualified technician 283
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C h a p t e r  2 8
Attendance at court

1 What do I do when I receive notification of a trial date? 285

2 What is proper preparation? 285

3 What do I bring to court? 285

4 What if I forgot some detail? 286

5 Why should I be interested in seeing the accused at the courthouse? 287

6 When do I testify about the Notice to Seek Greater Punishment? 287

7 Pointers for testifying 287

8 What if defence counsel wants to meet with me before court? 294

9 What kinds of questions can I expect in cross-examination about 
symptoms of impairment? 295

10 What if I cannot identify the accused in the courtroom? 295

C h a p t e r  2 9
Good bedside manner

1 Why is it important to be courteous and polite with a drunk? 297

2 Do good manners have any bearing on the legal issues? 297

C h a p t e r  3 0
Unusual authority for the perplexed prosecutor

1 Inferences 299

2 Roadside admissions cannot be used to impeach 299

3 Can ASD results be used to assess credibility? 300

4 What are helpful impaired by drug cases? 300

5 What are some good resources if I have a DRE case? 300

6 Do I have to give expert notice and seek to qualify a drug recognition 
officer as an expert? 300
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7 What if I forget to ask the officer whether she gave the accused proper 
Notice of the Intention to Produce? 300

8 What if the officer fails to properly describe the device or instrument? 301

9 What if the officer fails to track the statutory language for the 
demand(s)? 301

10 What if I forget to prove that the screening device was approved? 301

11 What if the officer forgets to testify about the suspicion/opinion he 
formed? 302

12 What if the officer fails to articulate all of the grounds she relied on in 
forming the grounds? 302

13 What if the ASD is not calibrated within the guidelines set by police 
service? 302

14 What if the officer cannot say what the ASD is calibrated to register a 
fail at? 302

15 When should defence counsel object to admissibility of the certificate 
of qualified technician? 302

16 What if more than two samples are taken? 303

17 Are there any pointers when I call the qualified technician as a witness? 303

18 What does the defence have to establish before being granted leave to 
cross-examine the breath technician? 303

19 What if the officer cannot identify the accused in the courtroom? 304

20 Do I have to prove that ‘all’ statements by the accused were voluntary? 304

21 Do I have to prove that non-codified sobriety tests were voluntary? 304

22 What if I do not have all the officers present to prove the voluntariness 
of a statement? 305

23 Can I put driving while prohibited and/or disqualified charges on the 
same information as impaired driving charges? 305

24 When can the court consider other explanations for the symptoms of 
impairment? 305

25 Can I ask the court to order the accused to produce any notes that she 
used in preparation for her testimony? 306

26 What type of Charter notice is required? 306

27 Does R. v. W.D. apply in a Charter application? 306



29

28 Can I force the defence to call the police as a witness on a Charter 
application? 307

29 What if the defence counsel agrees to a blended voir dire and trial? 307

30 What if I forget to ask the court to apply the evidence in a voir dire to 
my case in chief ? 307

31 Does an absence of reasonable grounds to make a breath demand 
automatically result in an arbitrary detention? 307

32 Can the court take into account an accused’s criminal record in 
concluding that he knew what he was doing when he refused? 308

33 In assessing reasonable grounds is the court restricted to the items 
listed by the officer? 308

34 If the Crown is unable to rely on the presumption and does not call a 
toxicologist, can the court rely on the readings for any purpose? 308

35 What if the prosecutor forgets to ask the officer what province the stop 
occurred in? 308

36 Can the court infer from drinking after driving that the accused was 
impaired? 309

37 What if the officer forgets to disclose his or her notes? 309

38 What if the offence date is wrong on the information and you have 
already closed your case? 309

39 Does the prosecution have to try and address all potential defences in 
its case in chief ? 309

40 Can the prosecution provide impairment by drugs without toxicology 
tests? 309

41 Does the prosecution have to prove all the foundational facts for the 
expert’s opinion? 310

42 Are the enumerated criteria in s. 320.31(1) elements of the offence or 
pre-requisites to the admissibility or reliability of the breath tests? 310

43 Does s. 320.31(1)(a) require the technician to conduct a second set of 
tests to confirm the instrument is running properly? 310

44 Who has the onus in establishing there was a reasonable opportunity 
to consult counsel when an ASD test is delayed? 310

Appendix - Criminal Code sections 311

Index of Cases 330


